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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
- - 

VERA PAVLICKA, 

Appellant, 

against 

NEW YORK UNIVERSITY MEDICAL 
CENTER, 

Appellee. 

x 

BRIEF OF APPELLANT 

STATEMENT 

The appellant was a patient in the hospital of the ap¬ 
pellee undergoing treatment for a back injury. She alleged 
that while she was being lifted on a big sling out of a 
whirlpool bath, a metal box, a part of the contraption, 
swung free and struck her behind the ear, causing serious 
and permanent injury. She alleges the accident happened be¬ 
cause one of the two attendants who ordinarily lifted her 
out of the bath was not present and a single attendant was 
controlling the lifting operation when she was struck. 

The trial before a judge and jury lasted five days, 
from November 8, 1973 through November 14. The jury rendered 
a verdict for tne defendant. The appellant seeks a reversal 
and new trial. 







Issues Involved 




1. Was it reversible error for 
the Court to charge on con¬ 
tributory negligence? 

2. Did the Court exhibit a bias 
which prevented the plaintiff 
from having a fair trial? 

Point I 

The trial judge had no basis 
for charging on contributory 
negligence. 

The sole witness to the accident which was the subject 
of this action was the plaintiff. She testified that on the 
day of the accident she was brought into the physiotherapy 
room for her Hubbard bath and that she laid down on her back 
in a completely horizontal position. She was asked by the 
court if she at any time raised herself to a sitting posi¬ 
tion. Her answer was "No." The Court continued: 

"Q. Did anyone raise you to a sitting position? 

A. No. 

Q. So at all times even to the time that the inci¬ 
dent happened, you were completely prone and horizon¬ 
tal or parallel to the ground? 

A. That's right." (Appdx. 210,211). 

No proof was adduced by the defendant to contradict the ac¬ 
count of the plaintiff's position. The trial judge, however, 
had it fixed in his mind that the plaintiff must have sat up. 
In his charge to the jury he asked it to consider the like¬ 
lihood or possibility that she was sitting up. (Appdx.553). 
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In so doing he committed reversible error. Bern v. Evans, 

(C.A. Neb., 1965) 349 F. 2d 282. 

This Court held it to be reversible error when a trial 
Judge allowed a jury to determine if there was negligence 
to be attributed to a railroad in the extraordinary swaying 
of a coach when there was no evidence of swaying. Mandel v. 
Penn. R. Co., (C.A. N.Y. 1961) 291 F. 2d 433. The United 
States Supreme Court denied certiorari. 82 S. Ct. 379. 

See also Gillentine v. McKeand, (C.A. Mass. 1970, 426 F. 2d 
717; Northern Pacific Ry. v. Herman, (C.A. Mont. 1973) 478 
F. 2d 1167. 

Point II 

The trial judge showed a distinct 
bias against the plaintiff. 

It was evident that the plaintiff had suffered from 
various severe ailments throughout her life. She had been 
a patient in a number of hospitals and had been attended by 
many physicians. The trial was concerned with her latest 
complaint. She was, no doubt, in pain during her ordeal in 
court . 

The Court s irritation with her was demonstrated through¬ 
out her period on the witness stand. For example, when the 
Court was trying to find out how often she would take a Dem¬ 
erol pill, the following colloquy ensued: 

"THE COURT: I think she said that whenever she got a 

pain she took Demerol. If the pain got intense and she 
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couldn't stand it. 

the WITNESS: When the pain got intense, but I didn't 
take it all the time because-- 

THE COURT: Nobody is suggesting that you were eat¬ 
ing it by the handfuls but that in between if you 

got pain and it was intense you would then take a 
Demerol pill? 

THE WITNESS: Yes." (Appdx. 208) 

The heavy sarcasm of the Judge's remark could hardly have 

ost on the jury. Again, as the Judge was dismissing 
the jury for the weekend we have this comment: 

"THE COURT: We have run out of witnesses and unfor- 
tunately, you have to go home. 

"you know that the woman said when the man retired. 

She said "Honey, I married you for better or for worse 
but not for lunch.' (Appdx. 238). 

a few minutes prior to that tidbit there is this other com- 
ment of the judge about the plaintiff: 

THE COURT: But I want you to get finished with her 

because I don't want her to go home thinking she is going 

bo be brought back on the stand all over the weekend. She is 

bugged enough as she is so don't bug her any more... » 

(Appdx. 228). 

The case was closely contested. The Judge may well have 
bad no evil intent in his sexist remarks but he is obligated 
to be aware of the times in which we live. 




Because the Court was anxious to wind up as much of the trial 
as he could that Friday afternoon, was no excuse for prejud¬ 
icing the jury against the plaintiff and her counsel. See 
also Appendix 442. 

In Soto v. Correa, 20 A'. D. 2d 694, 246 N.Y.S. 2d 745 
(1964) the Court found no fault with the verdict. But it 
ruled: 

"Nevertheless, we are constrained by 
the record to grant a new trial. As 
we have said, T inevitably a trial 
court sets the pattern for the jury' 

(Livant v. Adams, 17 A.D. 2d 784, 

232 N.Y.S. 2d 641) and the trial 
judge should 'at all times ** exer¬ 
cise a high degree of patience and 
forbearance.' (Buckley v. 2570 Broad¬ 
way Corp , 12 A.D. 2d 473, 207 N.Y.S. 2d 484). 

So the duty of a trial judge to ex- 
pedit the business of his court and 
to utilize fully the court time should 
not be performed in a manner to pre¬ 
judice a party in the fair and order¬ 
ly presentation of his case or defense.." 

A similar concern has been expressed by the Federal Appellate 

Courts. Krasowski v. Greyhound Lines, Inc , (C.A. Ohio, 

1968) 402 F. 2d 445. 

Timely exception was made by trial counsel to the man¬ 
ner in which the judge viewed the case. (Appdx. 565). 

Wherefore, it is respectfully submitted that the judg¬ 
ment for the defendant should be reversed and a new trial 


ordered. 


Dated: Nov. 4, 1974 


Respectfully submitted. 

Attorney for Appellant 
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MR. REILLY: M r. Cullen, will vou wait awhile? 

I will get to It. 

MR. CULLEN: I thought we could expedite things 
If we had pictures. 

THE COURT: All right- 
Q- Would you go on with vonr description? 

A. I think that about covers It. It la a butterfly 
Shane. It la big enough to allow a body to be submerged In 
the tank, everything but the head. The natlent normally 
goes in on a carrier which la a stretcher arrangement made 
of either canvas or nylon. The stretcher la suspended by 
four hooks, and the whole thing Is lifted Into the air by a 
lift, one similar to what you see In a butcher shoo holding 
a side of beef. It allows vou to raise the patient up. slide 
the patient off and lower the patient Into the tank., 
ft* Is there a control box on that? * 

A. Yes, sir, there Is. 

ft. Where Is that control box located? 

A. Just about right under the housing for the chain 
which Is part of the lift. 

ft. Would you describe that for us In relation to 
size If you will? 
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«. -t ie ibcut eight inches xonr, r*nc r.bout two «n*d 
ft half inches vide, so It would be like that, it i*a tn 
up an3 down f-vitcir on it, uou&Ily birch ir color, f rw it 
ift rubber ( indicftinr; for lrnulnticn •or-o"en. 
s> ■’hr. t is under the rubber? 

*.• i hove never U ken oog ao( rt. 

.• ;.o you know the weight of It? 

- hove never weighed one but 1*3 ay r;*ybe 
oound. j. ht.ve nev r :ut one on the Tc- ioa. 

• ' v(: you Be ft cured it since y:, were exa ined 
before trial* 

• . se&ftjrod it tOv. y • £ 1 tt r of fact, be- 

mum thi ecifieatiom . the ... taclf re net sea* 

Horsed in tic catalog. 

-• - you gave • nswer t; it ala 1 n- 

crpf. leap -- 

••• o -sir, e-Ri.t inchcu. 
t». -- four incite wide.' 

• -ifr-ht ujk. two u.rxi i.'. .nuina. 

• ti.en *i *0 y ou . 3 £**0ur0 ♦ t ? 
oust before ^ co.e ever. 

ti« ti ; *8 toe piece of equipment t t wag 

trere ui toe Qfttc of ti e ~cci..£nt< 





A. I can't — I can't answer that* i^ee sotoetlceB 
if they ~ 

?HE COLT.T i That io enough* *^on't explain anything* 
how thick is It? You said it is two and a by night 

but how thlcx? 

ThT. W^iinhSL« *wo and a half ail the way around* 

Two und a half wide, two ar.d a half deep* 

THE COURT; And eight inches long? 

THE w ITA1~A»* its, sir* 

Q* L’O you know who operated the controls on the day 
of the accident? 

A. No, sir* 

£. Would the incident sheet wr.ioh Is, i think, deetred 
as Dart of tne hoaoltal record — and I wonder if for pur¬ 
poses of — i show you this inoident sheet urd ns* you if 
that would indicate who was operating the controls on that 
particular oocaalon* 

»». No, sir. 

Q* './ho signed the re >ort? 

Hr». Neuch, senior therapist in the area. 

4 * ivnd when soceone ia involved in aonethinr llxe 
thiB, do tl.*y usually leave out the r,a-e of the party who 
was Involved in tne inoident? 

THE C OUR I: .>u8 talned * 
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•m/ 

C*. Wero these tablets in addition to the injeotlcna 
of Jeueroi that hr. I'endoaa gave you after the aooldent? 

*»• Yheeo hesoerol tablets are you saying? 

Q« You told us before iunon in respond to several 
of my questions, we had a difference of whether they were 
tablets or pills, that you nod t&aen it in pill or tablet 
forn, x am confused myself now, tiuit you had taken Det/ierel 
In a Dill or tablet fora after tix i-ccident. Is that ccr- 
jrect? 

Yeo. 

£• .-no in addition, you Just have told us that 
ao^e cf these needles that Dr* end ora tr>-ve ycu were Dem- 
erol. 

i». 3ut it wasn't in addition. 

i shad you Is tt&t sc, did you tell uw that? 

A. Yes, but 1 Blsuncerstood» 

» 

l,. You were Wi.at? 

*. »isunder tood* i»ot in addition* xn dace of* 

iiJ. Csh’.l; _et r.je tek you this j ay understanding 
ccDQCt t/h-t when the oootor injected you with the Pe.aerol, 
tlh t saue day you never took any oemerol, but if you got 
any cain in oetween you would take a oetaerol Xablet? 
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THE COURT: Let me ask you this: Is my understanding 
correct that when the doctor injected you with the Demerol, 
that same day you never took any Demerol, but if you got any 
pain in between you would take a Demerol tablet? 

THE WITNESS: No, not that often. 

THE COURT: Never mind often or whatever. 

THE WITNESS: Yes. 

the COURT: Whenever you got some pain you then took a 
tablet? 

HR. REILLY: Well, your Honor, in relation to that ques¬ 
tion, it would seem to me that you are fording an answer as 
to whenever she got a pain. That is not the fact and I don't 
think she's testified to that. 

THE COURT. I think she said that whenever she got a 

pain she took Demerol. If the pain got intense and she 
couldn't stand it. 

THE WITNESS: When the pain got intense, but I didn’t 
take it all the time because-- 

THE COURT: Nobody is suggesting that you were eating it 
by the handfuls but that in between if you got pain and it 
was intense you would then take a Demerol pill? 

THE WITNESS: Yes. 

THE COURT: That is what I thought she said in the begin- 
ing and I haven't heard anything different since. 
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MR. CULLEN: And I asked her in addition to 
that was Dr. Mendoza injecting her with needles containing 
Demerol. 

THE COURT: She said that on occasions he 
did and she has already testified to that. 

MR. RE ILL Y; This has gone on for almost an 
hour and a half, your Honor, before lunch, after lunch. 

roE COURT: No, it has not gone on a hour 
and a half but it has gone on about ten or fifteen 
minutes so let's get into some other area. 

Q The day that they had you down in the physio¬ 
therapy area of the N.Y.U. people, when you were placed 
from your stretcher that they brought you down in onto 
the bed or hammo ck or whatever you want to call it, to 
put you into the Hubbard bath, were you reclining? 

A Yes. 

Q Were you completely horizontal or parallel 
to the ground or were you tilted in any fashion? 

A I was completely flat. Completely level. 

Q Did you have any pillow behind your head? 

A No. 

Q You were not seated? 

A No. 

Q Did you at any time before, during, or after the 
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bath in the Hubbard tank. raiae"vourself to j~aTEEIng 
position? 

A No. 

Q Did anyone raise you to a sitting position? 
A No. 


Q So at all times even to the time that the 
incident happened, you were completely prone and horizontal 
or parallel to the ground? 

A That's right. 

Q You had been down on other occasions to that 
area for the same bath? 

A That's true, 

Q In lying on your back, were you able to discern 
this control box that allegedly struck you? 

A Yes. As you are laying flat, and you look 

up. 

Q Looking up, and how high from your position on 
the stretcher was the control box? 

A I don't know. 

Q You were there how many times? 

A I'm not sure, five, seven. 

Q And in that five or seven times, did you have 
any occasion to notice the distance from the top of your 
body, as you lay, I assume on your back, the position of 
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this box that allegedly struck you* 

Ml. REILLY: Kay I object, if the Court pleases. 
In what positions did she see it? It could have been 
aovlng at all tines . 

IiX COURT: I don't know. Up to the point 
here, she hasn't made any answer so we can’t even have a 
point of departure, so x will allow a question whether 
she observed it at any of those tlne3 that she went down 
there, the position of it above the tank. That is all he 
is trying to find out at this tine as x understand. 

Mt. IiLI^Y: .-vt what time? 

THE CXRT: Anytime. 

MR. KE1.--Y: All right. 

THE CC'JRT: At any tine. Then you can determine 
if it was before she was put in, after she was put in, 
or during the tine she was put in. 

*>• Well, it is at different levelB because when 
the bannock or — 

£. Excuse ne. The answer is it was at different 
levels ? 

A. That's right. 

You never operated a Hubbard tank y^urseo.f, 

did you* 

No. 
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Q. Did vou ever see this box that allegedly 
struck vou in the neck? 

A. Yes. 

Q. Ever in motion like a pendulum? 

A. Yes. 

Q. In other words, it was without control of any 
man on duty and it swung back and forth? 

A. No, no. 

Q. What do vou mean when you saw it in motion? 

A. One gentleman would move it while one eentleman 
would truide the stretcher over the tank. 

Q. One gentleman would move it? By that you mean 
the switch box? 

A. It can — the whole cable or — and the box 
moves in conjunction with the hammock to place you over 
the tank. 

Q. In other words, as the hammock moved, the over¬ 
head contraption moved? 

A. Yes. 

Q,. Did the box move? 

A. Yes. 

THE CCURT: Walt a minute. She is talking about 
things which the Jury probably has as much idea of as if 
they weren't here. 
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MR. REILLY: Whatever Mr. Cullen says. 

THE COURT: All right, approximately two feet. 

Q Do you know if this control box was rigid, 
set on a steel rod? 

A It wasn't. 

Q Did you ever operate it yourself? 

A No. 

Q Did you ever actually see it bend in any fashion 
or sway or swing back and forth? 

A Yes. Yes. 

Q On what occasion? 

A As they would--well naturally-- as they 
would--they'd push it and swing it. 

Q They'd push what? 

A The whole cable and the box. 

Q One moment. The whole cable and the box. Let 
me show you Plaintiff's Exhibit 5. I refer you to the 
picture on the topmost part of the page. 

A Right. 

Q When you refer to the whole cable, what do you 
mean? 

A I mean--you see this extension? I call-- 

let's say it is an extension cord for want of a 
better word. The box here, that whole thing, don't forget 
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it’s pliable. 

Q Wait a minute. 

MR. CULLEN: Move to strike that. 

A All right, I am sorry. The whole thing can go 
back. 

Q Do you mean that the whole stretcher ensemble? 
A No. 

Q Can move back and forth? 

A Well, yes, that can move back and forth by 
operating buttons on the-- 
Q Control? 

A The control on which they also glide but 
as they place you on the stretcher, a person holds this 
back. 

Q That is the third person? 

^ Third person, yes. And you are slid by these 
two gentlemen on the stretcher because there is not too 
much space between these supports to slide in. 

Q You are referring to what you have marked on 
there as "B"? 

A Yes. There is not that much space between "A" 

and B . Item C is not that long if you want to put 
it that way. 

Q In other words. Miss Pavlicka, between "A" and 
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"B", "A" being t .± support from which the stretcher is 


suspended, and "B" being the stretcher itself, there is 
not enough difference, as you say in room, to manipulate? 

A You never-- 

Q Would you say the difference was about two feet? 

A Roughly about two feet. 

Q And you tell us that this takes a patient and 
within two feet of space between top of the support 
which holds up the stretcher and the stretcher itself, 
there is only two feet to get a person in there? 

A No, I see-- let's call them cords or chains 
that hold the stretcher to the action above. They don't 
go-- they didn't go directly all the way up. They 
came this way and there was a chain, it was like an upside- 
down "Y". Instead of four going up on each side, it 
was two and then a "Y", upside-down "Y". You were 
never placed in a pool or tank sitting up. You were 
always placed in it laying down and you always, if you 
were going into the big pool, you were eased off and you 
were slid off. 

Q You are speaking of September 13, 1968? 

A That I stayed on the stretcher. 

Q You didn't see anybody slide off? 

A I said you were slid off, sir, when you were 
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Q You were placed from Che stretcher you were 

brought on Into the stretcher which was going to put you 
in a tank? 

A Right. 

Q How many men lifted you? 

A Two. 

Q At the moment you were placed on the stretcher 

that was going to transport you into the tank, did you 
have an occasion to observe the mechanism that you were 
looking up at in the ceiling? 

A Yes. 

Q At that moment , how far was this control box 
from the highest point of your body as you lay prone on 
the stretcher? This is before any motion. 

A I would say it was held about--I have to 

demonstrate with my hand. I am trying to remember. About 
this far away from me. 

THE COURT: uo it this way, the distance from 
your body. 

A About this far away from here. 

THE COURT: Just hold it there a minute although 
if you get tired you can put them down. Can we agree on 
the measurement? 

MR. CULLEN: Two feet. 


220-226 




A The nurses' station. 

Q Did you give a statement to anybody at the 
station as to what occurred? 

A Yes. 

Q What did you tell them at the nurses' station? 
What did you tell them? 

A I told them to the best of my recollection I 
was being-- I was being lifted out of the whirlpool 
tank. I vaguely recall the twelve o'clock bell sounding, 
and one fellow was guiding me and operating the controls, 
at the same time moving me over on the way from the 
tank. 

I saw the control box swinging toward me. I 
turned my head. I got hit in the back of the head and 
back of the neck by the ear on the right side. I screamed. 
Things got black. I didn't pass out. I know I cried. 

And there was some activity around me, but-- 
Q In other words you saw the box long enough to 
turn your head? 

A Yes. 
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Q Two of them weren't there. 

A All right. Two of them weren't there. 

Q And you testified on direct examination 

that something hit you, you weren't-- tell me again 
about that incident. When for the first time did you see 
this object that allegedly hit you? 

A. I saw it coming toward me about a second before 
impact. 

Q Did you have any opportunity to avoid it? 

A No, I turned my head. 

Q Would you say it was a moment after this sight? 

A A split second I saw it. I turned by head. 

Q Do you know if it was the box? 

A It was the box. 

Q In other words, although it was a split second 
you had sufficient time to determine that it was a box? 

A It was the control box, yet. 

Q You had sufficient time to determine it was 
this control box. You got up to the service station, 
this is what you told us, you left the incident area where 
you were screaming and you felt you were blacking out and 
so forth, and you were now taken up to the service station. 

THE COURT: The nurses' station. 

Q The nurses' station. 
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going in the big pool. 

MR. CULLEN: I move to strike it out. It is 
a conclusion on the part of the witness. 

THE COURT: No, she is talking about another 
area. In the tank you are put in in this way. In some 
other thing you are slid in but we are not interested in 
the other thing at all. We are interested only in the 
one that you were in. 

Q Two men took you from the stretcher which had 
transported you from your room, put you upon the stretcher 
which would dip you in the bath? 

A That's correct. 

Q There was another gentleman there, also, wasn't 
there? 

A Yes. 

Q So we have three gentlemen, and when this inci¬ 

dent occurred, there was only one there, is that your 
contention? 

A Yes, sir. 

Q And two of them had in some unknown fashion 

disappeared? 

MR. REILLY: I am going to object to the form. 

THE COURT: That is a figurative way of speak¬ 
ing but two of them were not there. 
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THE COURT: V, ,„1 m . , , lMt# 

don't dlscuts the c... (n the n,„„tw. 

(’ecess) 

(After recess) 

**• CULLEM: I ^v« finished *y cross. 

**’ ,EILLY: 1 forget a few thlnos but I Just 

want to hit a few things now. your Honor, end I think even 
body wants to get home here. 

the COURT: Sut I went you to get 'Inlshed with her 
beeeuse I don't went her to hoee thinking the 1, 

«. be brought beck on the .tend ,11 over the Che 

11 bU,, * d ‘ nOU5Va! 5h * <* •• don't buo her ,„ y rore. Oet 
finished with her today. 

**• R£ILLV: All right, fine. 
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MR. REILLY; I will stop on this, your Honor* 

THE CCURT* I am not suggesting anything except 
this* I do not want this ..oman recalled in this oasn on 
Monday. I exoect both of you to be finished today. I am 
going to wait here until you are. 

-.n. ;\.-IiL.f; *-.11 that I am saying, your Honor, 

is that I have made notation of three different items. If 
during the weekend there is somethin® — 

THE COURT: No,no, I an not going to do that be¬ 
cause I think she ha3 gone through enough now. You are ei¬ 
ther going to conclude today or — if, for example, a doc¬ 
tor says something that she wants to clarify later on, then 
I will allow her to be called out not on this direct and 
redirect case, i-et's let her get through with thin thing. 

MR. REILLY: -ill right, your Honor. I mlp-ht 
take a minute or two. 

IHn. Co„.\T: Take as much as you want. We are 
still here. 

3. *hen you were asked, do you claim that the recon¬ 
struction of the eye was necessary and three different times 
that ycu had surgloal intervention, was caused by the accid¬ 
ent, oan you answer that question? 

i.HE COURT; No, x won't let her answer it. 
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THE CX'RT.«‘e have run out of witnesses and, 
unfortunately, you have to co name. 

You a.now what the woman said when the man retired. 
She said, "ilo y, I married you for better or for worse 
but not for lunch." 

All right, please don't discuss this oase amongst 
yourselves nor wlti. anyone ease nor l’orn or express any 
opinion in this matter until It is submitted to you for 
your decision. 

.lease return oacn here on ..onday morning at ten 
o'clock. 

(adjourned to * onday, 1 */jl 2/73, at lb:oo A.h. 
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MR. CULLEN: It la in the hospital record, part 
of the summary chart as provided by Kiss Pavlicka. It 
should be on the doctor's summary chart which he had which 
I think we marked for identification. 

A. Were advised shortly before you operated on 
Miss Pavlicka by a report from John Hopkln's that in their 
opinion there was no fusion? 

MR. CULLEN: Just one moment. This la not in 
evidence. The doctor has statements from various places. 
The admission of these doctor's opinions ha 9 been refused 
by the Court on the ground that these opinions submitted 
to the doctor was based upon hearsay. 

THE COURT: That Is right. That Is what I ruled 
on Mr. Reilly's objection so if it is in that class, I 
naturally would have to rule the same way. 

Doctor, this copy was in your file. Did that re¬ 
port come to you Just before the hospitalization of 1968? 

A. Yes, sir. 

THE COURT: What is the number? 

MR CULLEN: It is the doctor's office record. 

THE CLERK: It Is E, your Honor. 

THE COURT: Mark it E-2. 

(Defendant's exhibit E-2 marked for Identification. 
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THE CCURT: What Is the question? 

(Read back) 

THE CCIJRTJ He answered the question. 

Q. Does that report indicate that there was no 
fusion? 

KR. CULLEN: Objection. 

THE COURT: Sustained. 

Did vou receive a report from John Hookin'a? 

A. I don't recall offhand. 

THE CCURT: Are you making him vcur own witness 
In this area? Nothing about this has been brought out on 
direct examination. The nclnt of the matter Is. if vou 
are going to t.rv to aet some odnlon from him, he hasn't 
been asked one nuesticn on his onlnlon as to anvthlnsr. 

If vou are going to do that, vou are taking 
him on as vour own witness and vou are doing It on vour own 
and I would suggest that vou do it as Dart of vour case and 
not as Dart of his case. 

On this back ln.lurv, I don't knew essentially 
what It has to do with our claim right here. 

MR. REIaJjY: I think It Is the whole Dlcture. 

THE COURT: That la something you want to bring 
out, vou call him and Droduce him as vour witness» 
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H© has b«©n aaKfid about certain entries* what 
they meant and what medical term* meant. 

MR. CULLEN* He has rested and anything now 

oomea as rebuttal. 

THE COURT* 1 am sugge lnt that to him and 
that is why I want to see if he wants to call him as his 
own witness in rebuttal* he can do it if he 1 b trying to 
get opinions from him. 

MR. REILLY* If the Court please, I am getting 
faots In relation to this woman's condition and in rela¬ 
tion to the cause of pain. 

THE COURT* It is not cross examination, that Is 
what I am suggesting to you. It la something you have a 
right to bring out if you want to do it but not at this 
time. At this point you are croae examining him on things 
that were brought out during the examination by Mr. Cullen, 
period. Then if you want to call him for any reason, ytx* 
have a right to do that, but he is yovr witness in that 
oase. 

q. During the oGurse of the period when you sew 
her In 1966 up until *pril of 1972, did you refer Miss 
Pavllcka to various doctors? 

A. Yes, sir. 

Q. During the period from '66 to '68 did you make 
such referrals? 
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Could you tell ne tre nance of the doctora 
ferred her to? 

a. r.s x recall th.ere was only one doctor I referred 
her to relative to the operation of 1966, 1 referred her 
to Dr. hoen and we operated on her tocether. 

Subeenuent to that, I don't recall. i vould have 
to refresh tty memory. 

■*• iould you want to ioo 1 ^ *t your records -- 

It'S. COLi.-.X* Iheoe negative questions reeliy murder 
you. Ac has to bo through the record aiiover attain oe- 
oause he has no oreaont recollection of this, .f you 
want that, co ahead und do It, but a nejr*tlve Question 
ilKe that — If you Know wr.o they are, why don't you 
sugaeat It to him? 

:is.. I-.Eli.LX: x don't Know in view of the voluminous 
nuTpora. 

In™- COU.iJi Jive it to him and xet him go through 

with your negative questions whlcr. means he has to so 
through every single oiece of paoer to find out if ne did 
or did not refer* 

Your honor, i am sorry that you are 

irritated at ne. 

ThL GGUhT* i wlli. show on tne record 1 tea. 
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Here i s 3 ca3e where you have the doctor's records for 
three or four days and now for the first time you are 
starting to ask him questions and looking through the file 
to find out these things. You could have looked at each 
piece of paper and seen the doctor's name on there and 
said didn’t you refer him to Dr. Chin, didn’t you refer 
him to Dr. Moldaver and didn't you refer him to so and so. 
That is not what you are doing. I am irritated if you want 
to i~uke a record and I know exactly what you are doing. 

MR. REILLY; I apologize. 

THE COURT: You don't have to apologize but please 
get on with this. These negative questions, it has happened 
abatit five times ncv. He has to look through every piece 
of paper in the record and there must be 50 or 55 sheets 
in there. 

REILLY: I understand that. 

THE COURT: Give it to him and let 1 s go through 
this one now. 

The question is: who else did you refer him to 
except the one doctor you remember, Dr. Hoen? 
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that la not very Intricate as far as the facts are concerned, 
but the medical testimony was nuite extensive and although 
r.r. he Illy «ot to the DOlnt where he thought I got Irritat¬ 
ed, actually 1 want to thank the lawyers, too, because 
they did point up these areas to vou and maybe It had been 
done once or twice or three times but there is nothing 
wrong with that because It Is an elementary prlnclole of 
teaching, you c«nt learn anything when vou hear It the 
first time. It must be told to you more than once and in 
different wavs. 

3o I do thank the lawyers for helping me. From 
time to time they came to the side bar as you recall and 
we discussed matters of law, and I want tc thank them also 
on vour behalf because 1 think you are persuaded as I am 
that they acted though there appeared to be some acrimony. 

It appears It was only professional acrimony and nothing 
more. 

I told the lawyers yesterday what I was going 
tc say today, and in fact I made myself an Idiot card. I 
wrote It on the board so they would know exactly what I wes 
going to say, but I started off with the facts and I indic¬ 
ated to them since the facts were essentially of such a 
limited nature as far as the Incident was concerned that 
x wasn't trolng to say anything about the facts 
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particularly, I would leave that up to them and they have 
covered the facts and you are familiar with them. 

I may mention some facts from time to time but 
It Is only to Indicate to vou the manner In which the law 
Is applied. Mv recollection of the facta doesn't bind you 
any more than lawyer's recollection of the facts. 

You will use your own Judgment on that and your 
own recollection. 

When you analyze the facta, -vou quickly come to 
the conclusion that there are very many areas here that 
both sides agree upon. 

Thev aaree, for example, she was In the hospital. 
They aeree she had this operation. They agree that prior 
to that she had this unfortunate bout with dlptheria, she 
lost an eye and they aaree on many things, but there are 
two areas In which I would use the term advisedly violently 
disagree. The first Is the question of whether or net there 
Is responsibility here for this. Is this the tort which la 
described as a civil wrong for which there Is a remedy In 
law? 

The hospital says no and the plaintiff, of course, 
savs yes, and thlB conclusion comes from facts that thev 
consider in coming to this conclusion. 
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In this regard there may be mere than cne 
proximate cause and if there is, each cf them Is a compe — 
tent producing cause. In other words, It doesn't have to 
be entirely produced by one person. This become relevant 
In this case because, If you recall, the second element In 
here was that she contributed to he hapo-ni' g of the acci¬ 
dent and. If so, she could net recover and that was be¬ 
cause she was also a proximate cause of the lnjurv 11 vou 
so find after colng over the facts, did she do anything 
to brine this accident about. 

You will recall how she testified on the stand 
and how she described this happening. You have a rlcht 
to look at any of the evidence to see how the equipment 
looks and how It ooerates and what not from the evidence 
In the case and vou will have to determine whether or not 
she In any wav contributed to this. 

In order to look Into this cart of the matter, 

I will indicate to vou what contributory negligence Is, 
how It Is described In the law. 

Under the law, the plaintiff was reoulred to 
exercise reasonable care for her own safetv. That is, 
the same decree of care that a reasonably prudent person 
would have exercised for her safety under the same condi¬ 
tions . 
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T'ie I*.',- doesrot nerrlt you to weigh the decree 
of fault of the Plaintiff and a defendant but requires that 
'O'j *1nd that the nlaintl" was "ulltv of anv neollqence 
vour verdict must he for the defendant even though you 
f ‘ nd th,t defendant was also 0 < oerlloence. 

Tr » h ©wever, vou find that the plaint^ff did 
ox-rclte reasonable care under the cl rcumstances and you 
find that she acted under the tine and -lace and circum¬ 
stances of the particular Incident In a reasonably orudent 
'ashlon, then she would he 'ree of neglioence and if you 
f ind then that the defendant was at fault, you would, of 
course, fin! that the/ would he responsible for it. 
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:o here asain you must look Into proximate cause be- 
cruse If yo.' find there was negligence on her part, for the 
sake of argument. euoooae in a situation like this you find 
and * don't surest ya; oust and i *c only biacuasin* U*e 
evidence centrally and not In particular Importance. 

>upT:oae for the cake of argument you retaesber ahe lo 
slttlns back in the chair showing you how It happened end 

'h.: said It o*me from her right and turned her head around 
end It hit her head. 

suppose for the sake of argument she sat up Into Uls 
device. That, of course, would be her own conduct. 

3>e had been there five or six times before. 3he 
knew how the thin? worked. She Knew what she was suopoaed 
to do according to what ahe said about having been there 
and she remembers It as beIn* prone on her back at all times 

I will not go Into any detail m this area because 1 
wll* hsve you rely on the argument made by counsel, yea 
heard the lntenalve argument ->ade In front of you and you 
can do anythin* you remember of the facts in this case. 

I Orly cade tx.e remarks to you to lndioatc what we 
aean by contributory negligence where a person adds to or 
becomes part of the fault. 
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(At the side bar) 

THC COTi*?T; Note your exceptions. 

**• RCILLYr In an example the Court nave as to the 
description that she testified to, you Indicated It could 
have been somethin* dl'^erent such as sitting up and the 
Indication that I *ot, there was no testlnony In there 
In thet resnect at all and was speculative and I qot the 
further Indication that olvlne then this exannle would 
malre then tMnk If she did this, this was contributory 
nerl1 pence. 

THE COUPT': Since vou made the statement, I Indic¬ 
ate that the record Indicates clearly to me that from the 
doctor's description and description o* the *1rl who came 
In with the record and supplied the photooraoh here that 
under no circumstances could this particular oart of the 
device hit her since It was at least twc feet away from 
her and there would have to be tome other wav In which 
this happened and I onlv suooested to the lury In looking 
Into the evidence, thev mloht consider snvthlo* that was 
likely to happen, an Inference that could be drawn from 
the attempt and that Is all. I didn't suooest to then 
that It did happen. 

Anv other exceptions? 
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